Ex-Qwest Chief Nacchio Claims U.S. `Retaliated' Against Company 





By David Voreacos





Oct. 13 (Bloomberg) -- Joseph Nacchio, the former Qwest Communications International Inc. chief executive, claims the U.S. government ``retaliated'' against the company for refusing to take part in a secret National Security Agency program. 





Nacchio, convicted in April of insider trading, sought to introduce evidence that the NSA refused Qwest's attempt to work on a project known as ``Groundbreaker'' because he wouldn't join a separate program whose legality he questioned, according to court documents unsealed this week in Denver. U.S. District Judge Edward Nottingham barred the evidence as irrelevant at trial. 





``The court has also refused to allow Mr. Nacchio to demonstrate that the agency retaliated for this refusal by denying the Groundbreaker and perhaps other work to Qwest,'' Nacchio attorney Herbert Stern said in an April 9 court filing. ``Qwest was denied significant work.'' 





The court disclosures came as the Democratic-controlled Congress is examining the Republican Bush administration's attempts to spy on Americans' phone calls and Internet messages, including the participation of phone companies in NSA's efforts to track terrorist calling patterns. 





The Bush administration wants to protect carriers that cooperated with the surveillance program, and is seeking the dismissal of lawsuits against AT&T Inc. and Verizon Communications Inc., the two biggest U.S. phone companies. The suits say the carriers violated some customers' privacy by giving phone and e-mail records to the NSA. 





The court papers, portions of which are blacked out, do not identify the NSA program that Nacchio questioned. Last year, Stern said Qwest refused an NSA request to collect phone records from millions of customers after the Sept. 11, 2001, terror attacks. The papers also suggest that the NSA approached Qwest several months before the attacks. 





Nacchio's Conviction 





Nacchio, 58, was convicted of selling $52 million in shares of Qwest, the fourth-largest U.S. phone company, based on private warnings the company would miss revenue targets in 2001. Nacchio, who was sentenced to six years in prison, is appealing. The judge barred Nacchio from introducing evidence that he believed Qwest's revenue would rise based on secret government contracts. 





The judge, who said during the trial that the case turned on Nacchio's state of mind, ruled in an opinion with portions blacked out dated May 25 that the secret evidence was irrelevant and inadmissible hearsay. 





Classified Contracts 





Nacchio asserted ``Qwest entered into two classified contracts with the (blacked out) valued at hundreds of millions of dollars, without a competitive bidding process and that in 2000 and 2001, he participated in discussions with high-ranking (blacked out) representatives concerning the possibility of awarding additional contracts of a similar nature,'' Nottingham wrote. 





``Those discussions allegedly led defendant to believe that (blacked out) would award Qwest contracts valued at amounts that would more than offset the negative warnings he was receiving about Qwest's financial prospects,'' the judge wrote. 





In his blacked-out filings, Stern detailed a series of meetings that Nacchio and James Payne, a Qwest senior vice president, had with government officials over secret contracts. After one session with NSA officials on Feb. 27, 2001, Nacchio and Payne ``came out of the meeting with optimism about the prospect for 2001 revenue from NSA,'' Stern wrote in the April 9 filing. 





Stern's filing discusses Qwest's ``decision'' that led to the government retaliation. In an interview about the Feb. 27 meeting, Payne told U.S. investigators that the ``customer came back and expressed disappointment at Qwest's decision.'' 





Brought It Up 





``In meetings after meetings, they would bring it up,'' Stern wrote, citing the Payne interview. ``At one point, he suggested they just tell them `no.' Nacchio said it was a legal issue and that they could not do something their general counsel told them not to do. Nacchio projected that he might do it if they could find a way to do it legally.'' 





Stern's motion also referred to a ``summary memorandum of the government's interview with agency counsel'' about the Feb. 27 meeting. While the purpose of the meeting was blacked out, it said: ``Qwest was subsequently denied any agency work as a direct result of Mr. Nacchio's refusal. After we brought this admission to the court's attention, the statement was then disavowed.'' 





Earlier, court documents that hadn't been blacked out showed Nacchio met in the White House situation room in March 2001 with Condoleezza Rice, who was then the national security adviser and now is secretary of state. Richard A. Clarke, who was the national coordinator for security, infrastructure protection and counterterrorism, also attended. 





White House Comment 





White House spokeswoman Emily Lawrimore declined comment. Stern didn't immediately return a call seeking comment. 





The U.S. Appeals Court in Denver, where Qwest is based, has allowed Nacchio to remain free on $2 million bail and will hear his lawyers' oral arguments Dec. 18. Nacchio still faces a civil lawsuit by the U.S. Securities and Exchange Commission, which claims he orchestrated an accounting scandal that nearly bankrupted Denver-based Qwest. 





Nacchio, who served as chief executive from 1997 to 2002, presided over a $100 billion drop in Qwest's market value. 





The case is U.S. v. Nacchio, 05-cr-545, U.S. District Court, District of Colorado (Denver). 
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