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Bob Dole's primary deceit, from which others flowed in his recent New York Times op-ed piece, was that state courts would not put Judith Miller in jail. "Today 49 states and the District of Columbia recognize a 'reporter's privilege,'" he wrote, omitting that only 14 states have statutes recognizing an absolute privilege, the kind that Miller invokes. 








Everywhere else, the longstanding legal consensus is that any reporter's privilege is qualified. This means a prosecutor can overcome the privilege by convincing a judge that the requested testimony is "both critical and unobtainable from any other source". Special counsel Patrick Fitzgerald convinced a District Court judge and three Circuit Court judges about the need for Miller's testimony. So, even though they disagreed about recognizing the privilege, the judges unanimously ruled that Miller could not assert the privilege anyway. Since Miller's lawyers never addressed this point, her appeal to the Supreme Court was dead on arrival.





Miller's plight, according to Dole, shows the need for proposed Federal legislation which, he claims, reasonably balances competing legal interests, including national security. The Free Flow of Information Act, endorsed by lawmakers from both sides of the aisle, proves once again that the most audacious scams happen in plain sight. A more appropriate name would be the "Abort the Plame Investigation Act."





Dole says this law "sets clear standards the federal government must meet before it issues a subpoena to a reporter in a criminal or civil case. For example, in a criminal investigation, a reporter would be required to turn over confidential information only if a court determined that there are reasonable grounds to believe a crime has been committed, that the requested information is essential to the investigation and that it could not be obtained from nonmedia sources. This is hardly a free pass for journalists; importantly, the bill specifically authorizes the forced disclosure of a source's identity if doing so is necessary to prevent imminent and actual harm to national security." Sounds like a qualified privilege, right?





One detail, overlooked by Dole and the Times' editors, all but nullifies what Dole wrote above. This law specifically prohibits the Federal government from ever compelling a reporter to disclose anything that might reveal the identity of a confidential source, except when it is necessary to prevent imminent and actual harm to national security. The exception means virtually never. Once a criminal investigation gets up and running, the harm to national security isn't imminent; it's old news. This privilege is all but absolute.





Robert Novak exposed Valerie Plame as a     CIA operative on July 14, 2003. On July 15, the consequential damage caused by exposing Plame, plus her nominal "employer", a CIA front organization named Brewster-Jennings, & Associates, plus the other covert agents who worked at Brewster-Jennings, plus all those agents' foreign contacts, was no longer imminent. And disclosing Novak's confidential source, whoever it was, would not prevent imminent damage.





So as soon as the Free Flow of Information Act is signed by Bush, Judy Miller walks out of jail. What about Robert Novak, who is presumed to have talked to the special prosecutor? The law says he can't be compelled to reveal the identity of a confidential source, even if he's already talked to a grand jury. So if Novak declines to testify at trial, a defendant - say, Karl Rove or Scooter Libby - could suppress Novak's grand jury testimony. A defendant always has the right to cross examine his accuser.





No evidence. No case. The honor of the Bush White House is restored.





And Judy Miller returns. Sanctimony intact.





And going forward, any traitor can expose national secrets. All he needs is a tight-lipped reporter.





